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A TRIALS

by James E. Mercante, Esq.

Boater Loses On Missed Lay-Up

In law, as in sports, a missed lay-up
can be costly. In basketball, however, an easy
lay-up is usually the result of a breakdown
in coverage, while in admiralty law, the
missed lay-up may result in losing coverage.
In a recent Court of Appeals ruling, three
federal judges on an appeals panel decided
that the failure to make the lay-up in time
was game over for the boat owner.

Insurance Forfeited

In the June 2005 issue of “Long Is-
land Boating World,” | reported on a federal
district court ruling in a case we handled in-
volving a boat owner who unwittingly for-
feited his insurance coverage by failing to
have his boat laid up by the date required in
his insurance policy. The federal district
court decision in favor of the marine insurer
was issued by Judge Mary M. Lisi in Rhode
Island. The boat owner appealed to the
United States Court of Appeals for the First
Circuit. The United States, for judicial pur-
poses, is divided up into Circuits, with each
Circuit Court of Appeals having jurisdiction
over appeals emanating out of the federal
district (trial) courts within its geographic
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boundaries. For example, the jurisdiction of
the First Circuit Court of Appeals is Massa-
chusetts, Rhode Island, New Hampshire,
Maine and Puerto Rico; New York, Con-
necticut and Vermont are in the Second Cir-
cuit; New Jersey, Pennsylvania, Delaware
and the U.S. Virgin Islands comprise the
Third Circuit, et cetera.

I will briefly outline the facts and
then discuss the Court of Appeals decision.
But first...now many of you readers know
what a "lay-up" is (in boating not basketball),
what your marine insurance policy says
about it, and what lay-up period is specified?
Do you have a copy of your insurance pol-
icy? The lay-up terms are either in the text
of the insurance policy, on the declarations
page, or both. Check it out!

Missed Lay-Up

A lay-up warranty in a marine insur-
ance policy typically requires the vessel
owner/insured to have his or her vessel fully
winterized and out of commission and either
stored ashore or afloat for the winter months.
In the case recently decided, New Hampshire
Insurance Company v. Dagnone, the policy
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contained a clause stating that the vessel
"must be laid-up and out of commission dur-
ing the period shown on the declarations.”
The declarations page confirmed the "Lay-
Up Warranty" stating that it is "Warranted
that the described yacht be laid up and out of
commission and not used by the insured for
any purpose during the period from October
31 to April 15",

The case involved a 49-foot Blue
Water motorboat with twin diesel engines.
The vessel owner not only navigated the ves-
sel from one marina to another during the
lay-up period, but failed to fully winterize
the engines prior to the October 31 deadline
specified in the policy. While the insured had
taken some steps to winterize the interior of
the boat, the final step of putting anti-freeze
in the two engines, was not yet done. The
vessel remained in the water awaiting haul
out at a Rhode Island marina. Before it could
be hauled, however, a storm passed through
the marina and the vessel broke free of the
dock. The Blue Water sustained over
$38,000 in damage and collided with two
sail yachts, damaging them as well. The

continued on page 19
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